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_and conhne this document, to statements and positions which can be .

_and suggested guidelines to local scho6t Wistricts in thé development of

. partitularly grateful to the Ad Hoc Commusston on Disorder and Disruption

There 15? no. doubt that ’dunng the past several years, stuéents {
teachers, edmmtstrators and parents have become mcreasmgly concerned ' 1
w:th ,;questlonsﬁabout the rights ‘and responsibilities of u}dmduals and -
groups within* the schoolé This highly complex and sometimes volatile 1
issug is be.lng‘rassed dunng an era in Wthh the most pressing questigns
beingv asked by society are in regard “tq- human rights “and® sotial .
responsibilities. The problem of student nghts can be.viewed; therefore.. as
a manifestation of a much larger. $ocial phenomenon

This document addresses itself to the rights and responsnbmtnes of the
parties most intimately concerngd with this issue. Effarts have been made '
to eliminate 'statements which represent-moral judgements and oplnuons

Y

substantiated by recent court decisidns or ‘othe¢r official actions. In this
respect, the intent of fhis document igto prowd a source of mformatlon

their own policies an student nahts and"responSnblhties .

The Michigan Department of Education has inwalved many people
from as many diverse school areas as possible — t.eachers administrators, ;
students, parents, and Departmental personnel — who have worked - . ¥
to:;ether in the development and preparation of this document Mr. John
Dobbs of the Department has coordinated this mput and Mr, Dawvid

Lowman alsq bf the Department, wrote the initial draft. The Dep‘hrtment I

- -

in Michigan Secondary ,Sc}tools which spent many hours reviewing and V
discussing the prehmmary matenals for these state guidehnes. In addifion,”
the 'State Board of Education and staff expresses its appreciation to the
Michigan Educaticn Association, the Mickugan Federation of Teachers the

f\
Michigan Congress of Schoo! Administratogs Assoclations, the Michigan
Association of School . Boards; and the State Advisory Council on
Elementary and Secondary Education for their invaluable contributions to .

these guidelines. - . .
Although no,.specific recommendatnons are made In this document
regarding how local boards of educauon might . achieve the goal of
effective student rights and responsnbmtaes it 1s the intent of the State
Board that (1) each district’promulgate a formal writteri code of student
conduct. (2) make it public ang accessible to all studeats and parents. and <
(3) within the document, define as precisely as possible student rights and
responsibilities, including unac.eptable student behavior and penalties to

be imposed when such behavior s exhibited. The~State Board of .
Education is hopefu! that local boards will find this lication useful, and .
the Department will annually review its content for reYuslon and updating. i
' C g ) John W, Porter . .
e .. 5, s '
, r '\1; . «
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A. BACKGROUND [NFORMATION ' AL y

?

. The State Board of Educaltion s Y971 publication, The Common Goals

of Michigan ‘Education, identified under 'Citizenship and Morality,” Goal 3
C—— Rightland Responsibilities of Students; states: ‘ T

Michigan education must recognize and protect the individual’
AY ..

. ahd legal rights of students as people and as citizens, regardiess
4, ~ b . . B -
of race, religion, or economic -status. Together with these rights,
students must accept respons:b‘ihties and disciplines essential to
our society. Implcit in this goal is the recognition of the
correspongiing .nights of parents, teachers, and other participants O
in the educational .process.” ' T . .

» L]

Becaus'é of a vanety of numbers and typés of unprecedented  *
incidents, the general issue of studeats 1,ghts and-responsibilities has, in
the past five to ten years, become a matter of considerabls concern in
Michigan and i the nation. This educational concern, similar to others of a
controversial nature! 1s manifested by students, theiy parents, and the
general ,public, and, it s of particular interest to those school béard
members, school administrators, counselors, and teachers whose respon-
sibility it 1s‘to mamntain, administer, and ‘operate the public system ‘of
elementary and secgndary education.

Inguinies pertfiining to students’ rights and responsibilities received by
the Mi¢higan Department of Education indicate an ‘increasing "need to .
know by locai s¢hool officials, ,By§e_same token, questions and
complaints recerved-from.-parents & ‘students underscore both thg .
necessity for current ynformation and the variance of present practice in ’
handling, issues of s€hool control of student behavior._

k1
- t ¢ ¢

. et .
B. PURPOSE OF GUIDELINES

'{\_, This pubhcaton attempts to present a set ef guidelines for the use of
1ocal stpool officials as those officials, attempt to deal with the complex
and often troublesome problems ansing from the schools' attempts to .
mantain an educational environment conducive to learning These
gu:deunes.a‘re merely that. they are not meant tc be mandatery imppsitions
placed up'op Iq'cal $chool districts and their offiq:ali by thg State.

' The need for guidelnes 6f student conduct is also reflected, ip e

increased htigation- concerning stydent behavior. The mixed findings in s
-+ recent court cases have pointed out the Jack of set procedures that énsure =,
student andsschool board rights, < . <, .
R v - ) 3
P ] % (I3
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These guidelines describe areas of congérn as indicated by recent
litigation, questions received from local school dustncts and commamts

Teceived from parents and students. They also presept \as a frame of
reference, the status of cuirent school law where and as it apphes to the
area of students’ nghts and responsubmtles -

G- ORGANIZATION OF DOCUMENT 7o
The document is divided into five major sections. The first sectron

presents background information and states the purp’ose and need for .

“such a document .

The second section descnbes the aspe«.ts of current law and practices
relative to student behavier.

The third section deals with specific” student behavior in terms of

rlghts and responsnbmtle,s Approximately twelve majoi areas of student .
_behavior and concern have been identified. 3chool districts expenence the
", 'most difficulty in these areas, hence, suggested procedures have been

recommended i0f local schooi district consideration.

. Because of the very high degree and anxiety on the part of parents,
students and administrators, the twelfth area of .stuent. behavior —
suspension of students — is daswssed separately in the fourth sectlon of
the document along with gundehnes for procedural due process

The fifth section is a, summary ‘of the document with requests for

continual review and reevaluation by, ‘the educational, student, and citizen

community. .

*

~o
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‘ " CURRENT LAW AND PRACTICE'&

A AUTHORITY OF LOCAL BOARDS OF EDUCATION ) / -1 ‘o

(1955)'P.A. 269 MCLA 340.1 ET. SEQ MSA 15, 3001, EI' SEG is k wn
as the Schook€ode.,” . :
Section 614 of the School Code authonzes local boards of education -,
toenact -/;' S LI .
.. reasonable rules ‘and (egulal/ons relativer to anything Ty
whale(/er necessary for the proper establishment, maintenance,
+ management and - «carrying on of ‘the publlc Sthools of such ’ e
d/str/ct including regulations reldtive to , lhe confluct of :pup?ls ' , -
. concerming thei; safety while in allendance at school or enroﬂ@
“to and from school.” . 9, /
I
Nevertheless, as local school boards and. bChOOl officials adopt rules
that maintain _an environment conducive to learning, they must also
consider  other criteria:  the authority of  the
State-Board of Education, the nghts of students, and the responsibilities of
students. ° . * C .
x . ?
B. AUTHORITY. OF THE*STATE BOARD OF EDUCATION

Tne State Board of Education, under its leadership obligations,
believes the ssue of students’ rights and responsibilities to be an
important matter, but one best administered by local school districts The
State Board to this point has restricted its official actuon in this area tc
simply requining local districts to adopt written codes of student conduct
The text of the Board’s resolutio‘n dated December 9, 1870, is as follows

|

|

|

\

|

\

|

( that) . ..school districts be required, by April 1, 1971.,Mot/fy ‘
. the Slate Board of Education that the focal board of eddiation * - .

had adopted, or is adopting, a Code of Student Conduct which

code identified categories of misconduct, defines'the conditions |

under which studenls may by suspended or expelled and |

specifies the procedural due process safeguards which will be

utilized in the implementation of the locally-adopted student
conduct codes..,.” * ”

<

C. RIGHTS OF STUDENTS . . .

The Consmuan of the United States through the Bill of Rights and
subsequent amendments gives all citizens certain rights. ‘The u.s.
Supreme Court has declared that students do not shed those constitu- .

I T S
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tior * rights By, watkirig through the sch't}ql door.’ In othes wﬁs. young
people who are students are protected by the mantle of the nst‘tut:om\
and that responsibility for pratection applies to boards of education as it
does other irigi\g‘dua!s and agencies.? 1

A I Y
To be sure,

udents are citizens in a specialized situation. Specifically,

" _they attend & school whose function and responsibility is to deal with and

educate large numbers of people. Bécause of this spetial situation, no
court of law has ever denied to schools n;{:e authornity to generally regulate
the behavior of the students there assembled. In fact, it may be accurately
stated that the legal history of this century indicates a reluctance by courts
to involve themselves in the adminjétrative functi'gn of the school.

As the state legislature has givén school bodrds rule-making authonty
regarding student behavidr, so is that%guthority balanced by the
Cortstitution and the Co_urtf.

- <

D. RESPONSIBILITIES OF STUDENTS .

“ The word “'responsibility” is not an easy one to define, not, for that
matter, is the word “rights.” Although ji is relatively easy to glibly qffote the
phrase “rights must be balanced with responsibities, “this phrase, 100, 1s
anything but simply defined. ‘, et t.

The contept Q’f rights "and responsibilities, or rights versus respon-
sibilities needs elaboration. As students have increasingiy had thexr nghts

clarifeid through litigation, so too have they been reminded of and .

e

instructed in their responsibilities. To be sure, there can be httle quesjion”

as to the inter relatedness of the two concepts, however  there is alsp an
important distinction between the two. Rights,”as afforded us by the
Constitution, ‘are a legal requirement. The mere fact @f citizen status
{modified by the Courts’ varying interpretations) 1s enough to bestow these
rights One may lose these rights or be deprived of them if one violates the

rights of others. ‘ 1 ©

Responsibilities, on the other han‘d, are not so clearly spelled out.
While sights miay be explicit, responsibilities are imphcit. Where nghts are
_stated, responsibilities are tacit.

Although it can be said that a pérson has a responsibility to himself
(indeed; that may be said to be a responsibility of very high prionty), stiil, in
2 democratic society, the word “rights™ refgrs‘mamly to that which a
person may take for himself as an individual: The word responssbility
refers mainly to the individual's vbligation to others within his socigty,
because, in order for an individual to preserve his/her nghts, each must

“Tinkerv Des M, Independent C ty Schoor District, 33, US 503,89 S ct 723 21L 63 2d 731
{1969} M ’
West Virginia Board of Education v Barnette, 319 US 624, See also, n re Gaurt. 337 US 1, 13 87 § ¢t

1428, 1436, 18 L &d 29 527 538 (19671, ¢ A

4y

bR }




L ERIC

Aruitoxt provided by Eic:

take upon himseif a sense of :es;ioﬁsnbuhty toward the preservaton of the
rights of others. In_othgr words, while an individual does have rights to

Jpursue his own self—fulhllment those rnights must terminate at that pomt

where they begin to impinge upon tt)@nghts of others. To fail to recognize,
this d\hcate balante and limitatons of one s own nghts is to fai! to-see the

\mportance of jespunsibility n a democratic society. Thus, rights must

necessasily be hmited, but, ultimately that imitation becomes Qne’s best
assurance of ffe continuation of. those nghts. If, for example, school-
initiated discipline codes are based largely ol the concept of disruption to
the educationai process,students ard theis parents should know that they
are in part »respons:ble for seeing that other students, rights to an
education in nondnsruptwe suriqundings are assured. Each student, then,
becomes responsnble to a certain extent, for the educational rights of his
or her fellows. To the éxtent that responsibilities are fuifilled, . nghts
become more assured. To the extent responsibilities are not casried out,
ones. nights become 1eopardnzed It 1s for this reason that eniphasis is
placed upon student .responsibilites in this document. Each such
responsibinty ‘nsted below shouid be tested aganst each student behavior
that follows in P,art IIl of this document. e )

Responsibilities then become-the 4 Suhd ation upon which individual
rnghis become meaningful and effecfive. If one were to enumerate the
vanoug responsubuhnes incumbent dpon students, the list would be
endless. However, within the schoollsetting and in society, there are
responstbiiies of such wital sngmfnca,lce that not to identify them would

. certainly deriote negligence.

Each student has the responsibility to:

1.’ Respect the inherunt human digmity and worth of every other
individual. . - .

2. Be informed of and adhere 1o reasonagle rules.and regulations )

established bx boards of education an implernented by school
administrators and teauhers for the welfare and saléty of students ~

3. Study dnhgently and mamtam the best possible level .of academ'uc
achievement. . e N

4. ée punctual and present :n the regular school program to the best
of one’s ability.

4

5. Refrain from hbel, slanderous rgmarks and obscenity {n verbal and
written«expression and observe fair rules in conversation and
responsible journalism. -

6. Dress and appear in a manner that meets reasonable standards of

" health, cleanliness and safety. .

7: Help -mamntan and improve the school environment, preserve
school property and exercise the utmost care while usmg school

facilities. .
4
5§ 20

4 L4

)




Aruitoxt provided by Eic:

* e

Beport onesslf in an appropriate m&nner while in attendance to all*
school or school related functions. held on or off school grounds.

Continue or become aclively involved in one's education,

- understanding of people and preparation for adult life.
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STUDENT BEHAVIOR AND GU!DELINES -

’ <

o @ E 2 \ ’ ) L] K
) N . . Uy ‘W . ,
- Guideline 1 N il"m‘%e:‘“'s;?n / /f . *

' N . 3 Determined \
- Smoking in the- ™t Cowete |11 .
. Smoking 1s ' /’ .
) Schools - Dmoer}o‘::n ;.o‘Yout , !
. S L \ //" v R
P fotiis ' 7 [ /’ N =
............ .o . 3V uy Y
s CUBRENT LAW AND PRACTICE - =l j K

Perhaps the Iargeat smgle discipline problem face by public schools
,n Mt"hlgan and in the nation, is the questlon of 'student smokmg :
Generally, Michigan public schools. under thg authority of Section. H14 of |
the School Code, have enacted rules prohlbltmg student smoking in
school, an schod! grounds and at school functions. o
The School Code does not include spécmc regulations concemmg
. Student smoking in public schpols. The Courts have nbt provided any,
. . det:mtwe information in regard to the issue of student smoking However,
- the Criminal Statute.of Michigan specifies that no minor may purchase or
possess cigarettes MCLA 722.642, MSA 25.282. Additionally, any adult who
encolirages the assembly of minors. for ¢he purpose oF smoking on
Property held by him s guilty of a criminal offense MCLA 722 643 MSA
25.263. . . .

¢ SUGGESTED PROCEDURES i

As many school ofﬁclals are aware, the administrative problem of
dealing, with student smoking in violatiow of Iccal school rules Is
.preyaient and difficult. itis noted that in some schools studen: smoking
“joinges” similar to such facllities now-maintained for teachers have
been established. In those.Instances, student smoking lounges are to be
used only hy students 18 or older. Also note that the State Board of
Education in its publication The Age of Majority recommanded that “No *
person shall be allowed to smb.L_in the school bulldlng or on the school”
premises, except In prescribed areas} no person shall be aliower,t to
smoke at school tunctlons, even those held away from school. ‘Students
shall, however, be allowed to carry tobacca praducts on their persons,
providing they are at least 18 years of age.’ it should be noted, however, \
that there Is no age law prohlbit!ng the carrying of tobacco products. s

?

*The Age of Majonty. Y}undonnos lor tocal,Districts, Mi‘.hngan( State Board of Education; 1972, p. 13
< s
Q A
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- Guideline 2 .
" School Records.

'.
v oa
.

* CURRENT LAW AND'PRACTICE

LY [

No single area of “nteljgst in the lgeneraf f‘?éld of students’ f‘nghts and
respdnsibilities is shrouded‘i.g uncertainty for‘au‘ﬁamcapants th,the school
experience as the spécific)}qqest'ion otStudgpt s records. MGLA 600.2165; ».

. MSA 2{ A. 2165 sl / T

No teacher, guidarice officer, séhool exectitive or other profes-.

« Slonal person engaged in character building in the puplic schools

-

or in any other educational institu.tion,' including any clerical ] :
“WOrKer of suchgchOOIs and institutions, who 'maintains records of -
students behavior or whi, has such records'in his’custody, or who

receiyes in gonfidence communications from s‘t'uaer_rts_ or gther .

juveniles, shall be"allowed in any proceedings, civil or crimnal, in .
any gourt of this%tate,' to' distlose any in!or‘matioq ‘obtainéd by
him from sucH records or such comfunications; fior to produce
d s06H recards or transcript ther'eof,k @xoept that any such testimony
may be given, ‘with the E:on.s'en,.t okthe person so conliding or to ‘
whom such records Trelate, if L'uch person is 18 gears of age or
over, or, if such person isa nfinor,- with the consent of his or her
parent or legal guardian. o v

=

This statute is the sole referenae ta the question of student records.
Additiopally, little can be,found is case law or findings of courts that s,
pertinent to the complex prgblem facéd, daily by school admlnf§trators.
gounselors, secretaries, students and their parents.

The magnitude of this problem in'Micthan bublicschools 1S probab;y
best refiected:in the codes of student conduct- in_the files of the Michigan
Department of ducation’ Practically none of these locally-adopted codes
of conduct sp‘écify_ t6 “the student how recq'fds, e‘itt}er_ cu;nulative.
psychological or an€cdotal, are acquired, gnaintained or disposed of by the
schop! Itis posﬂbla, therefore, .that most Michigan school districts do fiot
now have gperative written gqlicy or procedures governing the schoof's |
practice regarding students® Tecords., To illustrate, local officials and
school boards may wish to ask the fol!oy.ring questions:
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What should be the purpose of the 'school's keépmg of student
' records?

. What decisions and actions should'bé based on the contents of the
student’s file?

»  What material should be placed in the student’s file?
Should there be more than one set of records for each student"

Should the student and/or his or her parents or guardian be notified
when anecdotal material 1s inserted in the student’s record?

Should the student rebut such anecdotai material?

Should the student be permitted to see the matenal contained in his or
her records?

Should the parent or guardian be permitted to see the material
contained in the student’s record? ° .

To whom, outside the school, should the school provide access to any
lnformatlon contalned in the student’s record"

Should such access be authonzed only by perm:ssuon of the student
and/or the Student's parent, if a mlnor'”

- As can be seen by the hsting of only some of the questions pertinent
g to this area of concern, there are many gray areas concerning students’

records. y

Although courts of law shill must decide in many of these areas of
litgation, much sound and extensive research has been conducted on the
right of privacy, especially as it pertains to student records. Probabliy the
most outstanding research effort resuited from a conference convened by
the Russell Sage Foundation whereby effective guidelines were developed
for the collection, maintendnce and dissemination of data in the records of
schocl students’ ‘

SUGGESTED PROCEDURES T

It is suggested that local school districts address themselves to the
often complicated task of defining and implementing substantive and
procedural practices concerning the issues of students’ records, as
partially itlustrated by the questions above. These policles and
procedures should be adopted uniformly throughout the schoo! district
rather than on a_schoclto-schosl! basis.

As a suggested guide to school officiais, reprinted below are
excerpts from the four pertinent areas of student rscords as
recommended by the Russell Sage Foundation Report*

“MCLA 6002165, MSA 27 A. 2165.

‘Guidalings fos the Collection M. e ang O ol Pups Records. Report ol a Conference
on the Ethical ano «egai Aspects ol Schoo, Record Keeping. Russell Sage Foundation at Steriing Fowa!
Contarence Conter, Sterling Forest, NY May, 1969 Connscticut Prlntefs. Inc., Hartford, Conn.

‘Ibid -~

O
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Collection of Data

a. School authoritles are urged'to begin “from the fundamental .

principle that no Information should be coliected from
students without the arlor informed consent of the child and
his parents » -~

b. “Such consent may be glven elther individually or fhrough
the parents’ legally elected: or appointed representatives
(for example, the Board of Education) depending on the
nature of the lnformaﬁon to be collacted.”

Classlﬂcaﬁon and Maintenance of Data

a. »One category would contain cer!aln mlnlmUm personal data
necessary. for operation of the educaﬁonal progranm;.
{names, address of parents, date® of birth, grades, stand-
ardized achlevement scores, attendance). This information
can .be accessible to reputable agencles and Individuals
with the understanding and consent of students and parents
or guardlans.

~

H

b. Other c’ategorfes would Include more personal and sensitive
information potentially useful over a perlod of time; (such as
heaith- data, standardized lntemgence and® apmude tests,
family background fnformatlon, teacher and <dounselor
raﬁngs, cinical ;ﬂndlngs and behavioral investigatjons).

This Information should be closely guar’ed and, where
appropriaté, destroyed once its usefulness is ended. Only
other school officlals within the district or the state
superintendent or his designates may raceive this informa-
tion, excepfing a judicial order or orders cf admlnlstratlve

: -~ agencies: where those agencleg have the- -powier -of
subpoena. Parents and/orstudents should ba notified of all,
such orders and the school’s compliance.

. Administration of Security ,

“it is recommended that schools designate a professional
porson to be responsible for record malintanance and access,

‘and to educate the staff about maintenance and access

policies. All schdol personnel having access to records skould
receive perlodic tralning In security, with emphasls upon privacy
rights of students and parents. ’

Records should be kept under lock and key at all times, under
the Supervision of the deslignated professlonal.

it Is recognized that computerized data banks pose special’
problems of maintenance, security, and access not fully daait
with by these Guldellnes. These problems should be fully
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explored anci procedures developed for dealing with them, with
the ' understanding that use of external data banks for

record-keeping should be in accordance with all procedures
outlined in these Guidelines.”

S

4. Dissemination of Information Regardinig Pupils ’ .,

“As lpdicate“d in previous sections, all information regarding
pupiis and their families shoujd be collected and maintained
under such safeguards of privacy as may be obtained through
informed consen!, verification of accuracy, limited access,
selective discard, and appropriate use. As long as the data are
retained within the school, it can implement these pringiples

with some flexibility of procedures. The school, however, is '

often asked fo transmit student information ta other agencies,
institutions, and even Individuals. Such requests come from
schools, colleges, employers, tourts, police, social agencies,
.. and sundry others Since conveyance of records removes the
daia from control of the school, much more, . stringent
precautions are required to protect the rights of the student
against infringement of privacy, misinterpretation of data, and

" inappropriate use.” ‘.”" . .
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. Guudelme 3’
Student Publications
. and Newspapers

CURRENT LAW AND PRACTICE

Most Mnchsgan secondary schools and some elementary schools
publish school newspapers, hterary journals and other student onented
publications. Traditionally, these school-student pubhcatnons hav\e been
overseen by a faculty sponsor and/or the school administiation. School
policy that would control these publications or establish procedures
regarding the control of these publications has ordinarily been absent,
thus any serise of adult control has been vested in the faculty advisor or
sponsor — usually a journalism or English teacher. In recent years,
however, this area of schoo! interest, as is true of many others, has
become one of increased concern to school officials as students have
questioned the appropnateness of school control in. what studénts tend to
consider “their” publications. - ¥

As tréublesome as some school districts ha\/:e found the problem of
control to be, others have found it to be even more extended, for as
students have encountered either official or unofficial q\o.ntrol of their
iiterary and journahistic offerings, such encounters have occasionally
produced that time- honored phenomenon, the underground"‘newspaper

Mnch:gan school oificials, in attemptmg to deal with these probfems, -
ask these questions:

AR Y

Jina school-sponsored {1.e., financed) newspaper or other publlcataon .
v \ wntten by . studghts, can censorstnp be applied? . }

% If so, to_ what degree? / v
I

If the school publication is financed by student tunds (e.g., student
activity fees), is official censorship possible?

i

} i
'
i

-e ~
Can students fgund ;publishing and distributing ' underground”
. v publications be censured or otherwise punished (e.g., suspended
. or expelled)? | -

. As with many other areas of the student rights |s15ue. the answers to
“ f,these easily asked questions are less than definitiver

Q
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Michigan school law does.iot deal with this issue. Case law in
Michigan s not mstrucnve One case brought to trial w, ;thin the state, for
v example. was dismissed prior to a judgment.” In that case, a high school
student was suspended for dustnbulung an “underground” newspa
loosely connected to students and ex students of Michigan Staté\ﬂ
University. When the student brought suit against the school district,
schooi officials.agreed to rewrite the pohc.y in question and reinstate the
 student. . - A

. . Perhaps the mos} instructive case for Michigan school oﬂicia|s in
this area invoived some liinois high school students® who, at their own
3 expense published and dnstntg'uted a publication called ' Grass High.” The |
publication, among other things, contained an articlg that was quite critical
- of some school officials. Subsequently, the stf&\é's involved were
) permanently suspended from school under the authori ‘of a statute very
+ similar to School Code Section 613. The students, in due course, sued the
school district and were subsequently upheld in the Seventh U.S. Circuit
Court of Appeals. . N

School officials concerned mh\ these issues would be well-advised to
. study this case in full, but, to summanze, the Court found (1) that no
R ... bubstantial disruption or material interference with the school's proce-
. duyres had occurred, and (2) that w\hnle the article reflected a “disrespectful
and tasteless athtude toward authonty, ® the school board's disciplinary
action constm}}ed gn unjustified lgvasion of (the students’) First and

’ Fourteenth Afmnendment rights."™* \

SUGGESTED PROCEDURES.

Thus, in the above case at least, the school's aulhomy to enact rules
governing the. behavior of students and its parallel authority to suspend
_ and expel students who violate those rules was tempered by both the

basic First and Fourteenth Amendment rights of the Individuals and the
concept of malerlal dlsrupllcn to thé school environment.

The above case, dealing as It does with unofficlal or underground
student publications, is to a degree less !nslrucug‘e regarding the school
and its legal ability to regulate official, school-spc.a1sored publications. in
this respect, it is essen&lal that:

1. school ruieg regulating student-run, sclnoobsponsored pubtlica-
“tions should be clearly and compreliensively defined as to
prohibited behavior. :

L
“Fail v Grand Ledge Soard of Education. G-95-72CA, {1972)

sScovnie v Board of Equcalion of Jouer Townshup High Scuhoos Disterct, 425 F20 10 (CA 7). cert den 400
uS 826 91 5015127 LEA 55 119]0) See arso. Bunsido v Byars. 363F2a. 44 (CAS 1966) Prcxenng v Board of
Educaton of Townshr.o Hign Schoot District 205.391 US 563 88 SCt 1731 20 LEJ 24 811 (1968)

. sScovitlg ¥ Boa'd o Educalion. supra 425F2d at 7
Ll
. ' Seovidte v Boord of Educktion, supra 405 F2d at 1% i
| 13
(€] P 1 3 -t

ERIC : '

Aruitoxt provided by Eic:




v -

2. school officials should provide for effective supervision of

school sponsored n'ewspapers,

not permitting obscene or

libelous material,

substantial disruption or interference of schoal activitles.

and‘edltlng material that would cause a

D

Two other aspects of “freedom-of-the-press”

rights deserve

mention. Flrst, school officials wouid be well-advlsed to establlsh, before
the fact, rules and procedures: for the distribution of publications — be
they school-sponsored or “underground.” Such rules and procedur‘gs
might basically address themselves to-the manner, methiod, time and
place of dlstributlon Secondly, some thopght should be g!ven to the type
and amount. of advertising, if any, tc be sollclted sold and acdepted in
official school' publications. The point of thls Is withou‘ appropriate
school regulatlon, if the school accepls commerclal advertising In the
newspaper it might very weli be legally obllged to accept political
advertlsing," and, by the same token, if such advartising is;accepied.in

\—-d‘f
officlal schoo! pubtication,” Tt may not- be defensible to ban sugh - \-t-
advertising in “underground” publlcaﬂons Advertislfig content, of -
course, would be Sub]ecﬁo the same rules {nd regulatlons that might be
established for the basi¢ publication. )
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Guideline 4
" Other First
. Amendment Rights

-

. CURRI:NT LAW AND PRACTICE

L4
-. 7, In addition to student pubhcatnons, there are other areas of copcern
.that involys, U.S. Constitutional First Amendment rights. Most Michigan

schoy\s(ﬁcts have not yet reduced the\je issues to rules and pracedures

contdined in student codes of condu
amount of difficulty with  student behavior vis-a vis  these s§§ues
Nevertheless, a certain .amount of dlfhculty has been experlenced by,
Michfgan school officials, thus jt seems appropnate &% bpefly diswsa
these other First Amendment |szues . .

" 1. Pafriotic and Rellglous Activities ) ; . - .
‘ *

J
-

thex reasons, choose not to p rtncnpate in school-initiated or
sponsored patriotic observances and pracnces '2 ¥chool Dist’ Icts
should thersfore adopt procedures for accommodating these
students in order that the corresponding rights of those students
who do choose to participate are protected. .

" Regardmg rreligious ob&ervances and practices in the public
school$, the Supreme Court has decided that the followmg
activitius are prohibited:

Re!eased tlme{for rellg.ous instruction or public school

property duiing the school day;®, d

. . Recitation of religiouggprayerst on pul;lic school property

g during the school day;* =7 ..

Readings from the bible gh public school property during the

1 school day." o

Students are perm/tted anaahave the right to be excused for

. : “not ‘more than two’ ‘hours-per week to aﬂC\i;éhglous instruction

The ‘courts have generally u%e!d students who, for whataver

- .

a.

"West Virginia State Board of é’duéarlon v. Barnétle. Supra.

Hiinoss ex ner McCotum v, Boarg of Education, 333US203. }856!46
L} v Clauson. 343US306, Y2$Ct679.96LEdZd 954 (1952)

-

&) \ “Engel v Viale, 370U$42l 82§Ct1261 eLEGZdt‘m {1962) *
1Schoot D:smcr of Amnglon Townsmp v Schemos, 374US203. B%SCHSGO IOLEEZGBM {1963).
. \ > )
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classes off public school property dunng public school hours w;th
permission of parents and guardians. (Sec. 732 School Code)

Assembly, Petition, Symbolic épe‘ech. Inquiry and Expression

Generally, thése First Amendment issues can be dealt with by
local school officials in much the same way that student '
publications are handled. It may '_be ‘well to remember that while
students, as citizens, are protected by the ﬁrst‘Amendm}ent. they -
nevertheless ate subject to the “reasonable rules’ of the school.
Thus, for example, if arr activity associated with circulation of a
student petition substantially disrupts the normal activities of the
school, the circylation (and the appropriate students) can be
regulated. Simula?!y..if a student or students symbolically express
themselves without disrupting schoot actwvitics, ruies or proce-

, dures attempting to clrtail or eliminaté such symbolic behavior

may encounter legal difficulty. The most notable case in this
respect’® found the United States Supreme Court upholdirig high
school students who, by wearing biack armbands, sought to
protest this country's military involvement in Vietnam. On lhe
basis that, where other forms of poltical expression have been

., allowed by school autharities, there had been no material or

substantial disruption to the school setting, the Supreme Court
ruied the school district's attempt to prohibit such form of
expression is unconstltunonal

v

- suc':GEeru PROCEDURES

The law Is fairly clear and expliclt regardlng freedom of expression
and teligious activities within the school, (as lndlcated on the previous
pages, foctnotes 11, 12, 13, 14, and 15) It is recommended that school
administrators become familiar with, these rulings and so provide
students with proper guldance. Portions..of the latter areas of study
involve issues of controversy with varlous groups and individuals
advocating different positions. Study and dlscusslon or these lssues
would be .a prime example of the educatlongt process at work in a
responsible and regufated setting.

- A4
e . o

T ow

*Linker v Dos Moinos indepondent, Community Suoo District. sbpra aiso, Bumnsiig,r Byam supra ’
Lturch v Board of Education of Sanne Arva Schoos Distrct, 338 F Supp 538 (ED MICH, 14712
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Guideline 5
Drésy and Grooming

x

A ma)oraduscophné problem five years ago, dress and grooming is
probably by companson a relatively tl’Oubae free area of student discipline
in most schools today - -

Neither the Mlchagan gen$a1 school laws nor the State Board of
Education has atlempted to reguaafe student conduct in terms of dress and
grooming. There are court decisions on ‘both sides of the question. Thus
far, the U.S. Supretne Court has refused to hear any g of the "hair’” cases.

In response to a request_flom the State Board of Education, the®
Michigan Attorney General on November 27, 1972, issued an opinion .
which, n effect, says that lacking State Board of Education regulations,
local school dastncts are within their authonty to suspend and expel
students who viol@l¢ dress_and grooming rules.”” On the basis of the
Attorney Generals opinion, therefore, it seems clear that local schoot .
bcards may reasonably regulate ¢ress and grooming of Students.

Current practice of Michigan school dssirnicts régardmg student dress
and grooming vanies widely. It appears that a steadily «ncreasing number of
distncts atternpt to reguiate dres. and grbommg of students only when ‘
such behavior 1s disiuptive to the schuo! setling, 1s obscene, of presents a . |
health or.safety hazard. Tius position ;s generally supported by the }
Michigan Association of School Boards, The Michigan Association of J‘
School Administrators, the Michigan Association of Elementary School Lo
Principals, the Michigan Education Association, and the Michigan
Federation of Teachers. Court challenges to such cnternia have been largely
unsuccessful. For example, in one Michigan case' tried in Federal District 1
Count, a student whose hair length exceeded the school s groorming code
won the case partiy because the district admitted that his hair length did
not dnsrdbt the educational activities of the schoo! but see Graber v.
Xniola, Michigan Court of Appeals No. 15149, issued March 27, 1974,

“Letter of Oginion. Attoraey General Frank J Ketly, November 27, 1972

Church v Boarg ot Egucauon 07 Saumse Arca School Distoct. supta But seg. Gfall v hrckolman
44152064 (CAD, 1971) .

Dy
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which found unreasonable a dress code provisien that requires hair length
of male students must not reach the bottom of the shirt coliar and must be
above the eyes as unreasonable, there being no connection between the.
particular hair style a..d the establishment; maintenance, mandgement and % '
.carrying ‘on of the public schools.'*

| .

SUGGESTED PROCEDUHES *

School districts that attempt to regulate student dress or grocmlng
on the basls of & particular set of personal values.are perhaps more apt
to find themselves in legal difficuity, assuming an aggrieved student or
parent Initiates [litigaton, and may also be asked by courts to
substantiate the reagonableness of such a regulation. ..

-

Cleanliness of person and clothing Is an essentlal part of student -
behavlor. 1t Is Incumbent upon school personnel as well as parents to so
lnstruct students In this respect, especially as such dress and grobming
" may adversely affect his or her health and appearance. However, it Is
the style of dress, hair and faclal makeup that seems to cause severe
disagreement. it is suggested that the style of clothing, faclal makeup i
and hair be decided upon by the pafent and student, or a joint
understanding between parent, student and school district as reflected
in that districts' local code of conduct. Such styles should not create
problems of health and sanitation-nor tend to disrupt the educatlonal
process.

’

~
]
"*Grabor v Kmola, Mich 14n Court of Appeals No 15149, March 27, 1974

' )
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Guideline 6
Married and/or -
Pregnant Students

CURRENT LAW AND PRACTICE *
MCLA,,388.351-388.394, MSA 15.?958(11).15.1958(14) ptohibit the
suspension, expulsion, or exclusion of a student from school sclely on
account of the student's pregnancy. )
Michigan_ law, however, while pratecting the iights of pregnant
students 1s silent regarding marned students, the practices of individual
school districts have varned. Some districts have excluded married

_students regardiess of ther age, some districts havé required married

students to enroli in an.adult scficol or an. alternative educational setting;
and, some districts have ignored marital status as a criteria for student
disciphne and attendance. The courts alsb are of little benefit regarding
this issue. Two of the more notable cases in this area have in one casg¢
upheld the marred studant s nght to rempin 1n school&nd in the other
upheld the local board s;decision to exc|§:e the riarried student.®

The Michigan Attorndy General, however, in a récent letter opinion,”
interprets a Michigan SuQreme Count ruling of 1960°° as “that marnied
students couid not be exciuded from schooi solely because.of their marital
status. © Concerrung the qxclusuon of marrifd or pregnant students from
extra-curncular actiities, the Attorney Ge
there 1s no controtling authonty by either thg Michigan Supreme Court or
the United States Supremé,Court on this doint.”® Finally, the Attorney
General rules-that ... (a) rule os regulation that would bar married and/or

. pregnant students from parhicipation in extta-curricular activities solely

pecause of thei manital ancj/or pregnant stalus and based upon nothing
more, under the decided cdses, would be urireasonable and arbitrary "¢
Hence, it 1s not authorized under Section 614 of the School Code.

1

~Board vt Egucalon gl HAQAsburg v ‘Benzwy. 3835W24 677 .K,&Ct App, 1964) {upheld student) State ex
net Thompsoa v Marwa Lounly Boarg of Education, 202 Tenn 29 .‘302 SW2d 57 {1957) {upho'd Board of
Educahon) ! * \ .

a |

 Letter Opinion of the Micnigan AtlornBy Generai to'the tionorabie Willam S Batienger, State Senator.

Nov 1 1972.p 2 ' * .
» “

aootirane v ‘esick Consoudated Schoor Distnct Board of fd(‘lcallcn‘ 350 Mich 390, 103 NW2d 569

(1960) i

. »
BLetter OPyrion ol Michigan Attornsy General. Nov 1. 1972 supra b .
] 9 £ ot

eral further states ™ . that
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. A ,
It should be:noted that opinions of the Attorney General are binding
upon school officials as state officers. (See Traverse Cily School Distrsct v.
Attorney General, 384 Mich 390, 410), n.2, 185 NW2d 9, 17, n.2 (197% o

SUGGESTED PROCEDURES

Traditlon rather than'practicality has guided many school otficials [p
their approach fo the problem of matried and/or pregnant hlgh school
.,tudents Although no statute protects the rights of married students, it
is suggested that school officials include in their student handbooks
information regardlng the maritat status of a student and provide.
counsel or suggested referral servicesto the student regarding his or

her newly acquired role and responsibilities. This may require

consideration by both, parties of program adjustments, alternative
programs and future plans. The emphasis should be on providing
guidance to the married student so that his/her education Is continued
and enhanced, and is not disruptive or deleterious to the schogql
program. Sounseling services should be available to married students

on the same baslis as to other eniolled studénts. o

Although pregnant studem$ are protected by statute, counseling
services should be available to.them concerning theit we!tare Particuar
consideration, however, should be given to the health and, ;safety of the
mother and child. Students should be allowed to ‘participate in -all
activities unless it can be. shown.(by physlcian§ statement) that such
activity would be harmful to the expectant maother and child. . *

Schoot authorities should make provision for the continyation of the
pregnant students' basic educational courses durlng the periéd of
absence trom school.

ooy ™
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“ . Guideline 77
¢ Corporal Punishment

- ) T ’ 3 0" ‘
CURRENT LAW AND PRACTICE | - {,

.. The Schqol Codg contains three sec!noné."f which authorize the use of ‘
physical. force by .schoof officials, including teachers,.for the purpose of . ‘

i

removing from, pupils dangerous weapons and for maintaining proper
. Shisciphng, over pupils. While existing law s fuite specilic regarding such .
.authority, many school districts-have established conditions and circim-
»stances modifying ot restricting the use of corporal punishment. For ,
example, some school districts ﬁpecified what form of’ dizipline may or
rhay not be u,s_gd for such pumishment, some distr'icts attempt toAreguIa{:e
the adm:nusiratton of such punishment by restricting 1o the principal thé
use of corporal punishment, some school districts have indicated that:
corporal p'umshment 1s to be.used only as a last resort, and some schog}.
districys hgve totally rejected the use bf corporal punishment. ’ .

SUGGESTED PROCEDURES -

-
~

* -

it- should e polnted -out that the school's’ use of corporal
punishment as much or mote than, any other function Is contalned within
the traditional doctrine of “in loco parentis.” School officlals are advised,
theretore, to specify ‘in their student ced:es of conduct how corgotal
punishment will be administered. The amount of forca that is tsed must
b be, ri;asonab!e and shoul@ refiect on the viability, lagal, polttical and
. educational -implications of such use. . . L -

A

« "School Code, Socnon_l.‘d Any or supefiptendent may use such ;Shy.slcnviorce as may be
Yy to-take p from any pug! of any dangarous wezpon catried by him

« Section 756. Ay teacher or supenintondent inay use such physigal force as Is necossary on the person of .

any pupil tor the purposs cf mantdining propar disciphne over the puplils in attendance at aRy school
. Section 757" No teachor or superintendent shall bs Liadle to any pupil, his parent or g.uardlan in any civi!

action for the use ot physicai norce on the person of any pupil for the pyrpossd prescribdd in sactions 755
a:}c 756 of this act, as ded, except n r‘ gross abusq and disregaid 1or the health and safety of tho
pupil - ~

.
- *
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" . \Guideline 8 .
Search and Seizure
and Pelice in the Schools ™~

Search and Selzure /
CURHENT LAW..AND PRACTIGE b

£
Students possess the right of pnvacy of person as well as freedom
from unfeasonable search and seizure of property” guaranteed by the
“Fourth Amendment of the 1.S. Constitution. That indiwdual, right, however,
's balanced by the school's responsibility to protect the health, safety and
welfdre of all its students. The miost relevant of recent court decisions™
Jphold schod! official’s actions n this regard, specifically recogmzung the

right of school officials to search student Iockers when * ‘suspicion arises
that somethmg of an illegal nature may be secreted there.' ¥

&
-

susazqrso PROCEDURES *

b

3

itis sug;ested’tﬁe foilowiing. de}ermlnaﬁons be made by school

officials

lative to the selzure of Rems In the student’s possession and

the saearch of the school pmpeny (locker, desk) assigned to the studen

3. There is. reasonable cause to belleve, that. possesslon consti-
tutes a crime of rule vlolatlon or that the student possesses

. evklence of a crime-or vm!ation of law.
2. There is reason to belleve that the. studem is usmg hls/her
fockar or propeny In such & way as to endanger his/her own

" health or safety or the health, safety. and rights of othars. ) '
% 3. Thare is reason or belief thaY there are weapons or dangerous

had matedals en the school premlsos’.'*As such school officlals must

£

retain the-right to act — 10 search stﬁdents desk and/orlockers,

andlo selze in cases

o; amergenclas - guch as In the event of

fire

r a bomb threat.

'When locker chq‘cks’al‘e made in the exercise of fundamental school
authority. studems ghould be informed within the coptext of general

school rufes at the beﬁrnning of sach term. ln ¢cases of clearly deﬂned,

"Paop!a v Owerton, ’fi NY2d.522, 249 NE2d 386, 301 NYS 2d 479 (1969) In re Donaldson, 269 Cal App
5499, 75 Caf Rpte 2260 (D C( App 1969) State in tho Interos;pl G.C. 121 N Sopor 106,296 A2d 102 (Cty Ct,
1w . W\

YPoogple v Guertdn,” aup{a. 24 NY2d, at 524.“249 NE2d, ‘at , 301 stzd, at 480.

A
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emergencies and the lack of availability of the students assigned to a”
locker, the principal or his designee(s) possess the authority to enter.
The student, however, should be informed as soon as possible. )

~ CURRENT LAW AND PRACTICE

This 1s a country of laws, designed 'tao ensure fair treatment of all
Police have the responsibilityto protect ali citizens by enforcing the laws
of the community. The school Lommunity should encourage and promote

. understanding and cooperation wnh the police. it is the duty of school
authorities, students, teachers, parents and police o work cooperatively
with each other to insure that the rights of each individual are respected

Police in the schools are not necessarily an indicaticn of trouble,
disruption, or discontent. Police can enter the school upon invitation of
school authorities. However, they may also enter if they posses evidence of
a cnme having been committed or if they have a warrant for arrest or
search. Interrogation of students by police is to take place privately within
the school and in the presence of the principal or his representative
Parents, and/or guardians are to be informed and should be presenf
whenever possible. The Michigan Attorney General has stated: .

1. "Law enforcement officers may be given access to school
children on school property during school hours for the purpose
of interrogation pursuant to a rule or regulation adopted by the
board of education of a school district, subject to such conditions
as the board of education in its discretion may reasonably
impose.”

2. ' Law enforcement Qfﬁce'rs are empowered to arrest a person
without a warrant, including children, in the case of a felony
where the officer has reasonable cause to believe that the person
has committed a felony or a misdemeanor committed in the

. officer's presence. A rule of the board of education of a school
district which would permit (2) law anforcement officer to remove
a student from the public schools only upon presentation of a
warrant is niot in accordance with law."* -

SUGGESTED PROCEDURES '

Generally, in this situation, students have the same rights as any
other citizen,® the right to be informed of their legal sights, to be
protected (by counsel or schoo! officia’s) from coercion and illegal
constraint, and to remain silent.® 1 the doctrine of “in loco parentis” is
to maintain its vitality, school officials must continue to have a legal
,responsibility to protect minor students while they are physically on
school grounds or at school functions.

'8

OAG. 1961-1962, No 3537, p 155 (September 8. 1961)
™n ro Gaull. supra
»Miranda v Arizona. 384 US 436, 86 SCt 1602, 16 LEd 2d 694 {1956)

Q
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~ Guideline 9 9 A
The Charging of Fees / . =8z
and the Withholding of =
Grades, Credits, : s \
Diplomas and Transcripts £

-

CURRENT LAW AND PRACTICE

Though not usually associated with the larger area of studen. .ights
and responsibilities, a constantly recXgrmg problem for school officias and
students alike regards the traditional school response to the loss or
damage to school-owned textbooks or other education materials. To
illustrate, a student accused -of. losing or damaging a textbook is
sometimes told by school administrators that his grades {(and/or credits.
diplomas, transcript) will be withheld untll either the book s recovered or
appropriate financial restitution is made.

The administrative problem schools face in 'attemptmg to recover such
financial losses is admittedly a difficult one. The apparently small cost
represented by one lost or stolen textbook when multiplied by many

"incidents over many years becomes a significant amount of money.

Nevertheless, school officials who utilize this traditional administrative
method. of recouping losses may encounter legal difficulties.

By way of explanation, it must first be understood that local school
districts “may charge students for damage to books and supplies, over and
above ordlnary wear and tear, anc for the loss of books and supplies. ™
However, there are two separate 1ssues, that speak to the practice of
withholding a student’s grades or diploma for cha.ges owed to the schoui.

't.  The Michigan Atiorney General has declared “that a board of
education of a school district is without authority as a disciplinary
measure, to withhold a high school diploma of a student who has
fulfjlled all the academic requirements for graduation."

There is legal opinion that holds that credits earned by a pupil are
valuable, thus property. As property, then the opinion states, the

P

<

Mpg dum from a Michigan Assistant Att y G 1, date August 12 1670
{1 OAG, 1959-1960, No 3545, p 114, 115 (August 29, 1960)
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credits carinot be summarily taken away from or deprive the
student without violating the due process clause of the 14th
Amendment to the Constitution of the United States.®

SUGGESTED PROCERQURES

One’ alternative many school districts are beginning to utilize n
order to avoid possible legal difficulties and yet recoup their losses, is to
collect a deposit at the time the student enrolls. Such action guards
against the legal pitfalls discussed above and more nearly assures the ,
district that harmful losses will not occur. This practice has been
supported by the State Board of Education. The deposits, however,
“must be reasonable and refundable."™ Students without economic
means should not be required to furnish deposits.

. - b v

h

»Steelo v Sexton, 253 Mich 32, 234 NW 436 (1931) (Potler, J, dissenting)

“State Board of Educativn Postion Statement on Free Textbooks, Mateuals, and the Charging of Foes.:
March 1972 p 2
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. CURRENT LAW AND FRACTICE"

-

Guideline 10
Fratemities, Sororities
and Secret Societies

Sections 921-924 of the School Code declare the illegality of public
school students organizing. joining of belonging to fraternities, sororitiel
or other secret societies. Further, the law authorizes the suspension or
expulsion of students who are in violation and denies academic credit to
such Students.-School officials and school board members who k'ﬁ'owingly

gconsent to, of permi, such student violations are also in violation of the
law. i

-
L4
-

SUGGESTED PROCEDURES

Secret sociéties, although very much a part of the history of this
country, are usually disciiminatory in membership and questicnable in
terms of purposes and goals. For these reasons, among_others, school
officials are advised to adhere to the prohibitive ruling of the School
Code. ’ ’ -

- .

€
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Guidelne i1
The Age &f Majority

»

L 4

CURRENT LAW AND PRACTICE R

® on January 1, 1972, Act No. 79 of the Public. Acts of 1971 lowered the
age of’magont;"for Michigan citizens from 21 years to 18 years. Since that
time, school officials have often asked what considerations,’ it any,
pertaining to stddent discipline must be or shouid be gwen those students
who become legal adults prior to their departure from the pubhc s¢hools.

To be sure, there are several implications for school officials, but,
generally, the administration of student dnsc:plme is not affected by the
new law. In other words, in most cases, the age of the sjudent i1s not a
factor’in the School's reguiation pf student conduct. If, for example, school
officials wish to totélly prohibit student smoking in schogl buildings, it

[ 'mgkes no legal difference whether the student, is 15, 18 or even older.

However, an important legal questlon is raised if adult students are
prohibited from smoking while the adult faculty is permmed to do so.

* SUGGESTED PROCEDURES . .

Futureﬂltigation may “clarify areas of amblgulty relative to the
lowering of the age of majority. At present, the foliowing areas appear to

’ '}é/contain the most likely problems: .
v s

1. Student Records — Schguls that generally ﬁrghlbft studenfs
from examining their owrl personal, cumulative and anecdotal
records may not fegally be able to prohibit the 18-year old from

dolng so, and 'véhould the,'refore avoid ta the extent possible .

’ . = conflicting vules for student;; because of age. . -

- 3. Atterdance Regulaﬁons - Schools that requlre studenfs to
bring a parental excuse for absence or tardiness may not
compel the 18-year oid student.to do so. As in the first Instance,

the local board of education should adopt procedures which wiil,

to the extent possible, avold’ireatlng students dlfferently solely
because of age.

In these areas,; s¢hool officlals are probably best advised to
establish procedurgs for confronting these problems before they
devglop.) The adv*ée of Jegal counsel is recommended. :

Figally, the publication, The Age of Majority: Guidelir.es for Local
Distri¢ts** may be of help to local school officials.

- "Thu Age ol Maority. Guidehines for Local District. Michwan Dgaiygem of Education, 1972.

. : 1 Rk -




“'SUSPENSION OF STUDENTS .
AND PROCEDURAL DUE PROCESS®™
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CURRENT LAW AND PRACTICE ¢
1. Authority of School/ Code

By the authority of Section 613 of the Sf‘hool Code, local school
boards; .

*...may authorize or order the suspension or expulsion from

-’ schoo! of a pupil guilly of gross misdemeanor or persistent

- .disobedience, when in its judgment the mterests of the school
may demand it. . e

The Leg:slature in enactung this law did not deﬁne ‘'gross
[Mmisdemeanor,” or “persistent disobedlience.” .

‘2. Education as a Right :

_ Conironted by this statutory authority, as cited above, school
administrators are also faced by the conflicting knowledge de more
apparent in recent years that public educajion, rather than being a
privilege, 1s an important nght. There are m problems experienced by
school administrators pertaining to suspension and expulsion, particularly
of students under the age of 16, regarding the legal and constitutional
concept of procedural due process of law. Students who are in danger of
being either suspended or expelled have shown an increasing desire,,as
supported by many courts, in being provided procedural due process, and

»

-

*Though the iaw spauilically authonzes the susp n and exput of students, and thouph the

. cancopt of such excuiSuns are simiar, ths section ol the Gurde attemsts to deal pr.manty with the questions

. . of suspension ano pmcocm a aue proccs: since the Siatd Buaid of Education i i (he proccss of aevobopmg
\ , statewide exp pp p

. -
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-

thle neither the School Code nor. the ota!e Bpard «0f %ducatnon has

defined procedural due process for purposes of suspension and expulsion,

there ére however, a number of component elements that bqth speak.to .

and‘.embody the concept of procedural “dug process.

In Mi ‘hlgan schools.,expulsuon. as the most senious school-initiated
punlshment should be degided upon by the board of education upon
recommendauon of the Supenntendem and this subordinates MCLA
340.613, NSA, 15. 3613 However: the State*Board of Education is in the
process of developmg a statewide proceS§s on studerit expuls:on aﬁ‘peals
procedures with emphasis. onjy ‘on proce'aural due process.

¥

»

exfent than expdlsion and its. subsequent processes. A suspension for the

“Suspensu;rgo‘n the other hand resists easy classification to a greater

remainder of the) school year - may be far cne day. e week, one month,
4nd even a semestar or longer. S:malarly an indefinite suspension or
suspensicns made pending comphance with a guven rule can ohvicusly be
for very short or very long periods of time. As mentioned earlier,
procedural due process requirements will aiso vary depending upon the
length of suspension. X
. ) = {
" SUGGESTED PROCEDURES
Elements of Procedural Due Process

The foliowing are some of the elements of due process that shouid

be considered -

1. The timely and specific notice of charges against the student.

2.
and school staﬂ ‘involved In or witness to the incident.

The student's right to present evidence in his or her* behalf.
The student's right to an impartial hearing.

The student’s right to confront and to cross examine adverse
witnesses and to present witnesses in his or her behalf

The student’ s.right to be represented by qualified counsel at the
hearlng .

The student's right to a record of the hearing.

The student’s right’te appeal an unfavorable decision by the
hearing panel to a higher authority.

The elements noted above are the embodiment of a concept.
However, there is obviously a great deal of substantive diffarence
betwcen a one-day suspension for being mildly insubordinate and an
extenslve suspension for persistent, recurrent disobedience. A student
In danger of being suspended indefinltely — in other words, being
deprived of his right to a public education — might well expect o receive

»

29

The student’s right to question each member of the professional -

e




all or most of the elements listed above prlor to such action.”” Indeed,
cne case* tried in U.S. District Gount ordérdd a Mlchlgan school district
give an expellgg s}'udant a hearipg In accordance- with the guidelines
lald down In ap earller Federal case,™ Those guldellnes, t}le Court noted,
jncluded “not.c.e contalnlng a\_agglement of the speclﬂc charges and
groundsg which, it proven, wéuld iusufy expulslon\ um;er the veguldtlons
ofthe Bo of Education; a hearing "ﬁordlng an opportunlty to hear
both sides In considerable detall' preserving _,bp rudiments of an

adversary proceeding; names of-witnesges against the student; and, the .

opportunity to present to the Board his len defonse.”* A student being
suspendad for a*short perlod of- ﬁme, on the other hand, might receive
adequate procedural due process by a conversation wlth the principal.
Such a conversation ‘would confront the student with the a!ieged rule
violation and ‘offer the student an opportunlt{,to.deny or rebut whatever
evidence'.[s oﬂered against him. .

it seems lmpbrtant to emphasize “the flexibility of the concept of
procedural due process. As one court has stated, “the hearing
procedure required, wliil vary-depending upon the tircumstances of the
‘barﬂcular case."* Another Federal District Court In Michigan deciaréd
that the princlples of due process “are very fiexibi¢ and the degree of
rigidity depends upon the gravity of the penalty. which may be imposed”*
{emphasis-supplled). As one Federal District Couit noted, it Is “clear that
it [procedural due process] need follow no particular ritual. . Jre

it would probably  best ior local schoor officlals to classlfy
oenslons and resultlng due pmcess requlrements In a uniform,
dis%ctwlde iashloJor example:

-

!

-

“ail v Boarq, of Education of Ponsmourh School Dlsmcl 354 F Supp 592 (D NH, 1973)
#Vought v. VanBuren Public Schools, 303 F Supp 1386 (ED Mich, 1869)

"Dixun v Aidbama State Board ol Educaticn, 294 F2d150, 158 (CA 5), cert den 368 US 930, 82 SCt 368, 7
LEd 2d 193 (1961)

“Yought v. VBnBUr;r; Public §chools. supra. 303 F Supgp..nt 1393,
“Davis v Ann Arbor Public Schools, supra, 303 F Supp. at 1393,
wGodsey v Rosevile Pubiic Schuots, US Distnict Count, Eastern Distrt, Michigan, Case No. 34988,
“Davis v. Ann Arbor Publc Schools. supra, 313 F Supp. at 1227 °
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Length of

« Suspension
1-5 schoo!
days

*

6-10 school
days

-

n~

More than
10 schooi
days

Who
Suspends

Principal upon a.
delegation of

authoniily of
board of _ -b.
education

- .

PR

2

a

-

Superintendent a.
upon recomiien
dation of prin- -~
cipal and with
delegated b.
authority of
board of
educatlion

Board of Edu-
cation upon
récommendation
of superintendent

-
.

Procedura! ) 7>

Due Protess Requirements
informal meeting-with principat-
prior to_suspenSion

student presented with charges,
evidence and witnesses, if any,
against him

.
-

. student givan oppertunity to deny
. charges, rgf:m evidence and

question aj:é?sers and witnesses

unfavorably: decision may be
appealed to superintendent or
his designee “
informai hearing with superin-
tendent or person designated
by tha local schoo!’board

student ‘presented with charges,
evidence and witnesses, I any,.
agalnst him .

L

. student given opporiufity to

deny charges, rebut evidence
and question accusers and

‘witnesses

-

, student entitled to present own

witnesses or to be represented
by an attorney- ,

. unfavorable declsicn may be

appealed to ocal board of
education

.
>

same as expulsion
te




Note that the above Is Intended only as a guide ‘to local school
districts, an illustration of a system that might be utilized.

The right to an education is a very basic right. At the same time
some students may be expelled for various reasons. However, this
action should be used Judicious!y and at the same time schocl districts
should estab)ish and develop alternative, means for such students to
k. ‘recelve an éducation. .

< Apparent y,‘ ome Michigan school distticts have already become
aware of ang sensitive to these_impending difficulties as reflected by the
establlshme‘nt Jof public alternative schools. Still other districts have
expressed in thelr codes of student conduct the Intent or desire to
. proyide such alternative education to students who are suspended and
expelled. The State ‘Board of Education supports this concept,
»
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SUMMARY
As styles of iving and traditional habits change in our society no one
nstitution experiences the trauma involved and, at the same time, the

often severe task of trying to overcome such trauma, than the educational
institution. . .

Students, in preparatlot{ for thelr varipus roles in the adult society,
must be conscious of thex nams and commutted to their.fesponsibilities. In
providing leadership for local school districts in Michigan, the State Boafd
of Education, working i close cenjunction with various representative
elementg.of these local school districts, has developed.a comprehensive
guide that spaaks to apprommatel}twelve crucial areas of student rights,
while at the same time notma that coupled with nghts of students are
anherjn't student respons.b:htues nine of which are h-ghhghted in part |l of
this document.

Each of the twelve areas of student behavior is discussed pnmanly
from two standpoints:

1. Currentmyd Practice S .
_ The elemefits of compiled Mictugan laws (Schoo! Codé)ibat may

apply to student behavior plus a review of various court decisions
- and state Attoiney General opinions.

2. Suggested, Procedures  «

In each area, thls is followed up by some suggested approaches
or procedures local school districts may follow where appropriate.

Students need and seek proper guidance and direction. Mast school
distnicts in the state have been providing it for many years through the
promulgation of their own locally developad and adopted codes of student
behavior. Many of these documents were utilized as resource information
in the, development of the state guidelines.

In retrospoet, the need for such guidelines stem from the followir. 3.

1. There are some districts that have poorly developed or nu codes
of student conduct. Some of these districts, amony others, havs
requested assistance and guidance as they attempt to establish
new and updated student rules and regulations.

2. Other distnicts constantly find thetr student codes outdated by the
times or upstaged by the courts on various decisions affecting
student conduct so many requests were recaived to keep local
’cgstricts.informed as to the current information- and trends.

3 C8 :
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problems and concerns.

3. There appears to be a need for consistency of procedures from
across the state so that each local school code of conduct, in a
broad sense, reflects the spirit and the reality of the Michigan
Board of Education's Common Goal, “The Rights and Respon-
sibilities of Students.”

It should.be kept in mind that throughout this process five m‘ajor
factors form the basic failsafe ingredients and requirements which
should accompany all prescribed schoculx rules.*

1. Rules must be disseminated and known in advance,

-

2. Rules must have a proper edycational purpose.
3. Rules must have a rational relationship to that educational
purpose.
4. Rules must be reasonable and clear in-meaning.
5. Rules should be specific in scope.
If someone has a right, someone else has a responsibility. In other
words, if a school board has a right to adopt a student code of conduct,

then students have a respunsibility to conduct themselves «n accordance
with such a code of conduct. !

Local boards of education are urged to use this document as a basi$
for referral and direction in developing and/or refining their own lccal
student behavior guideiines. Each beard of education, supenintendent and
secondary schoel principal in the state-will be provided with a copy. it 1s
axpected that in addition to its use as a resource for local code
development, its contents and suggested procedures will .be discussed
with parents, students, and interested citizens Wwithin Jeach district.

Einally, .one of the important purposes ¢f the document is to invite
constant and continued review and reevaluation of a consistent and
effective approach to student behavic: by the education.al commynity and
cifizéniry. Only in-this cooperative way, through educational leadership at
tha state and local levels, combined with parent and student iavolvement,
can school officials continue to inpiove the educational models i th.s
state ant provide for all youth humane solutions and directions to human

N

.

NOTE. An extended bnbl'nography concémmg the 1ssues dealt with by the
Guidelines has been filed with the Michigan Department of Education,
State Library, 735 East Michigan Avenus, Lansing, Michigan (517) 373-1593
and is available upon requesi. ’

. e .

“D: E Edmond Routte:, Protessor ¢l Egucaton Teachors College, Columbia une N Y, Preseatstion
befsre  The Natwont Task Force for High S6hoot Reform . Atianta. Ga. March 4, 1974
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